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BeforeHOLLAND, JACOBS andRIDGELY, Justices.
ORDER

This 6th day of July 2011, it appears to the Cthat:

(1) Movant-Below/Appellant, Mario Ruiz, appealsrfr@a Superior Court
judgment, which denied his second motion for pastadion relief. Ruiz
contends that the Superior Court erred in denymag motion because his counsel
was ineffective when he failed to request a judlicecommendation against

deportation (“*JRAD”): Ruiz argues that any action for deportation wobéd

! The federal Immigration and Nationality Act of Ifrovided for the JRAD procedure. This
“critically important procedural protection” proved that “[a]t the time of sentencing or within
30 days thereatfter, the sentencing judge in batte tnd federal prosecutions had the power to
make a recommendation ‘that such alien shall natdported.” Padilla v. Kentucky, 130 S. Ct.
1473, 1479 (2010). The JRAD procedure is no lopgetr of our law.Id. at 1480.



precluded if his counsel had requested a JRAD hedrtal court had granted it.
We find no merit to Ruiz’s appeal and affirm.

(2) Nearly twenty-two years ago, Ruiz pled guilty assault second
degree. The Superior Court sentenced Ruiz toyeas at Level V, suspended
immediately for five years at Level Il probatiord few years later, Ruiz was
charged with violating the conditions of his prabat The Superior Court found
him guilty and sentenced him to five years at Lewesuspended for five years at
Level lll, suspended after eighteen months foré¢laed one-half years at Level Il.
Ruiz did not appeal or file a motion for postconmn relief. Five years later, the
Superior Court discharged Ruiz from probation, ne&dcase closed.

(3) Ten years after the case closed, Ruiz filecbaan for postconviction
relief. In Ruiz’'s motion, he submitted that “[hie now facing removal from the
United States as a consequence of the aforesaicegimgs as well as a
subsequent incident which resulted in a violatidrthe probation and a felony
charge which would not have been a felony had het subject of this post
conviction relief position not resulted in a guilplea.” The Superior Court
determined that Ruiz’'s claim was procedurally bdrrbut also addressed its
merits> The Superior Court concluded that Ruiz’'s argumémtt he lacked

adequate information to enter the plea was unfadimdeause Ruiz had admitted

2 Jatev. Ruiz, 2007 WL 4577586, at *1-2 (Del. Super. Dec. 5,700
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that he was aware that the federal government waelldotified of his illegal alien
status and that he might be deporte@he Superior Court summarily dismissed
Ruiz’'s allegation that he did not fully understahe colloquy or that he entered
into his plea without informed consent because résponded to every question
asked by the Court, either to the judge or to tbertctranslator, without ever
showing a lack of understanding.The Superior Court also concluded that Ruiz
could not demonstrate that his trial counsel wadfective underSrickland v.
Washington® because he could not show cause or prejldidecordingly, the
Superior Court denied his motidn.

(4) Ruiz appealed that determination to this Coite explained that a
person loses standing to move for postconvictidrefrainder Superior Court
Criminal Rule 61 where the defendant is not in @dgtor subject to future custody
for the underlying offense or challenged sentén¥ée concluded that Ruiz lacked
standing to seek postconviction relief becauseSgerior Court had discharged

Ruiz from probation and he was not subject to ariyré custody for the original

31d. at *2-3.

“1d. at *3.

® 466 U.S. 668 (1984).

® Ruiz, 2007 WL 4577586, at *3-5.

’1d. at *5.

8 Ruiz v. State, 956 A.2d 643, 2008 WL 1961187, at *2 (Del. 200BABLE) (citing Pumphrey
v. Sate, 937 A.2d 140, 2007 WL 3087405, at *1 (Del. 2007ABLE)).
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charges’ We affirmed the Superior Court's denial of his trop for post-
conviction relief without reaching the merits o$ ltlaim?°

(5) Ruiz has now moved for postconviction reliebisg The Superior
Court assigned the motion to a court commissiomer findings of fact and
recommendations pursuant to Superior Court CrimiRale 62(a)(5):' The
commissioner recommended that the Superior Couny &iiz’'s motion because
Ruiz again lacks standing, given that he is notesqn in custody or subject to
future custody under a sentence of the court. Stperior Court adopted the
commissioner’s report and denied Ruiz’'s motionisEppeal followed.

(6) We review the Superior Court’'s denial of a mntfor postconviction
relief for abuse of discretiord. We review questions of law arising from the dénia
of a motion for postconviction reliele novo.*®

(7)  InPadillav. Kentucky,** the United State Supreme Court explained:

Deportation as a consequence of a criminal comvicts,
because of its close connection to the criminalcgss,

%1d.

04,

1 Rule 62(a) relevantly provides:
Each Commissioner shall have all powers and dut@sferred or imposed upon
Commissioners by law, by the Rules of Criminal Ruhae for the Superior Court, and
by Administrative Directive of the President Judgegcluding, but not limited
to:...(5)...[tlhe power to conduct.. ahegs involving post-conviction relief
pursuant to Super. Ct. Crim. R. 61, and to submiatjudge of the Court proposed
findings of fact and recommendations for the digpws by a judge, of [the] matter.

12 Claudio v. State, 958 A.2d 846, 850 (Del. 2008).

Id.
14130 S. Ct. 1473 (2010).



uniquely difficult to classify as either a direct a collateral
consequence. The collateral versus direct distngs thus ill-
suited to evaluating &rickland claim concerning the specific
risk of deportation. We conclude that advice rdogsy
deportation is not categorically removed from tinaba of the
Sixth Amendment right to counsegl.

Ruiz argues that “[b]y failing to request a [JRA&Y part of the plea bargain, or
subsequent thereto, Ruiz’[s]...counsel failed provide correct advice
concerning deportation.” Ruiz also argues tRatilla “create[d] a newly
recognized substantive right, [which] should beoaded retroactive application
under Delaware law.”

(8) Superior Court Criminal Rule 61(a) defines tkeope of the
postconviction procedure as follows: “This rule gow the procedure on an
application by a person in custody or subject taricustody under a sentence of
this court....” Ruiz lacks standing to seelstponviction relief because the
Superior Court has discharged Ruiz from probatiod ke is not subject to any
future custody for the original charges. We redctlee same conclusion when
Ruiz first moved for postconviction reliéf.

(9) There may be several other reasons to denysRsgezond motion for
postconviction relief, including the following: (Ruiz’'s appeal is likely moot,

given that deportation proceedings against him Hseen dismissed because the

151d. at 1482.
16 5pe Ruiz, 2008 WL 1961187.



Immigration and Naturalization Service (“INS”) fed to timely file a briefing’

(2) Ruiz likely cannot show that the procedural barSuperior Court Criminal
Rule 61(i)(4) does not apply to his second motiengdostconviction relief® and
(3) the rule inPadilla likely would not retroactively apply to this caSeBut, we
need not, and do not, make those determinationsulsecone point is clear: Ruiz
lacks standing to move for postconviction relielenRule 61 because he is not a
“person in custody or subject to future custodyarmal sentence of th[e] couff”

There may be certain circumstances that requir€thet to broadly interpret the

" The United States Court of Appeals for the Thidc@t currently adheres to the minority
position that dismissal of deportation proceedipgscludes revival of those proceedings. The
majority position among the Circuits is that dissails of deportation proceedings is without
prejudice and, thus, revival of those proceedisgsermissible. In Ruiz’s supplemental brief, he
argues that INS is now seeking to overturn thed Riircuit’s rule and that the Third Circuit is
“highly likely” to alter its rule to conform withhie other Circuits.
18 Superior Court Criminal Rule 61(i)(4) provides: M@ ground for relief that was formerly
adjudicated, whether in the proceedings leadinfpeégudgment of conviction, in an appeal, in a
postconviction proceeding, or in a federal habeapus proceeding, is thereafter barred, unless
reconsideration of the claim is warranted in thernest of justice.”
19 Although courts have disagreed on whether the ilPadilla deserves retroactive effect,
United States Supreme Court and Delaware Supremeé @recedents suggest that the rule in
Padilla may not retroactively apply. For example,Rithardson v. Sate, 3 A.3d 233 (Del.
2010), we explained:
To qualify as watershed under the second excepionle must meet two requirements.
First, the rule “must be necessary to prevent ‘mmpearmissibly large risk’ of an
inaccurate conviction.” Second, the “rule mustealour understanding of the bedrock
procedural elements essential to the fairnessprbeeeding.” InWhorton v. Bockting,
the United States Supreme Court held that its @aidition Clause decision @rawford
v. Washington was not a “watershed rule” warranting retroactagplication, despite
having overruledOhio v. Roberts. Further, the United States Supreme Court hag onl
retroactively applied one decisionGtdeon v. Wainwright.
Id. at 239 (citations omitted). We are not requireddecide whether the rule iRadilla
retroactively applies here.
20 See Super. Ct. Crim. R. 61(aEpperson v. Sate, 829 A.2d 935, 2003 WL 21692751 (Del.
2003) (TABLE).



“in custody” requirement of Superior Court Crimirialile 61(a) to confer standing
upon a movant even though he is not technicallyctistody.?* But, we conclude
that Ruiz has not satisfied the “in custody” reqmient of Rule 63 The sentence
imposed for his conviction has fully expired. T8&aperior Court did not err in
denying Ruiz’s second motion for postconvictionatl

NOW, THEREFORE, IT IS ORDERED that the judgmenttloé Superior
Court isAFFIRMED.

BY THE COURT:

/s/ Henry duPont Ridgely
Justice

2L For example, the United States Supreme Court &lsthat a prisoner who had been placed
on parole was still “in custody” for purposes ok tfederal habeas corpus statute -- title 28,
section 2255 of the United States Codenes v. Cunningham, 371 U.S. 236, 243 (1963). But,
the United States Supreme Court has explainedatpasoner is not “in custody” if the sentence
imposed for the conviction has “fully expiredMaleng v. Cook, 490 U.S. 488, 491 (1989).

22 At least two federal courts have similarly intesied the “in custody” requirement of the
federal habeas corpus statuteSee Resendez v. Kovensky, 416 F.3d 952, 956 (9th Cir.)
(“Immigration consequences, such as deportatione hang been viewed as ‘collateral,” and
thus are not themselves sufficient to render aiviidgal ‘in custody.™), cert. denied, 546 U.S.
1043 (2005);United Sates v. Krboyan, 2010 WL 5477692, at *6 (E.D. Cal. Dec. 30, 2010)
(“Padilla does not address the ‘in custody’ requirementeatiSn 2255.").
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